Application of Lischtenstein
To lecome A Purty To The
Jtatute Of The International Court Of Justice

(P‘”‘/ij;_ y::f:r\c;::;i~41§jidﬁu:--qollc)

The Principsality of lLiechtenstsin seeks to bLeocome
a party to the Statute of the Internstional Couwrt of Justice
under srticle 93 (2) of the Charter, It ie understood that
formal application to tids end will be lodged by iwitgere
land, this being presumsbly merely & matiter of dipleomatic
representation by Switzerland,

Agoording to Article 93 (2) "A state which is not
& Member of the United letions vay become s party %o the
ftatute of the International Court of Justice on condi-
tione t0 be determined in each ocase by the Ueneral Assembly
upon the recomuundation of the lecurity Couneil”.
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Ae I8 Liechtenstein a state within the meaning of
this Article?

(1) According to Fenwick, International law (p.9%):
"lLischitenstein is a sovereign state without question,”

(2) The fsport made by the Fifth Comuittee to the
Firet Assemblyof the league of Hations, lecember 6, 13920,
said "The vovernment of tha Frincipality of Liechtenstein
has been recognisged de Jjure by msny States ... there can
be no douvt that juridically the Principality of Liechten-
stein i a soverign state ... but she has deputed some
attributes of soverignty such as customs, communications,
diplomatio representation ... Liechtenstein has no aray.
For the above reasons we are of the opinion that the ¥rin-
cipality of ldechitenstein could not discharge all the in-
ternational obligatione which would be imposad upon her by
the Covenant"

(Lesgue of Sations, iggo
Flenary (1920), p.652.)

(%) On Hay 6, 1931, the leparteent of itate of the
United Utates in reply to an inquiry, said "Thie Government
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hes regarded liechtenstein as belng an independent Princi-
thy eee”

(Heokworth, lij
pe 49.)

£ Internatio

Wy Vol. i,

(4) It would appear that the Permanent Court of
International Justice recognised that Liechtlenstein was a
state for the purposes of appearing before the Court under
Artiocle 3% of the .tatute. In accordance with & Council
Hesolution of May 17, 1922, the Principality in Esy, 1939
made 8 declaration accepting the jurisdiction of the Court:
and on June 17, 19%9, instituted proceedings in the Court
ageinst Huagary. “he case was never concluded, but an order
wae issued by the Court fixing time llaits for presesntation
of documenta by the parties.

(VeUs Hudson, “orld Court deporis, Vol. 4, pp. 43,
B4~85, 497~499.)

this declaration was for a period of give years
and was apparently not rencwed; it ie not listed in the
fearbook of the Internmtionsl Court of Justice. #everthe-
less, it may be regarded ns strong evidence, on the one
hand, of the willingness of the Court to socept Liechten-
stein as & party to the Utatute and, on the other hend,
of the willingness of Liechtensisin to accept obligmtions
in relation to the Court. it is also to be observed that
liechtensiein showed surficient interest in jJudicial
setilement and willingness to submit %o this process by
making en additional declaration under irticle 36 of the
~tatute sccepting the compulsory Jjurisdiction of tue Court.

Ho proviesion was made in the Jtatute of the Fermanent
Court of Internstionnl Justice by whioh a non-ilsuber of
the League cculd becowe a party %o the Statute; ihe autho-
rigation to the Council found in Artiole 39, and the Coun-
cil Reeclution of sy 17, 1922, allowing a "general decla-
ration™ to be mzds, is a8 near as & non-iember state could
come to being msde a party to the [tatute, The status given
to ldechtenstein under the "zeneral declaration” made by
ber in 1939 is sufficiently near to that of being a party
to the tatute to justify using it as a precedent.

He 3Since Liechtensteln fie not a Xember of the
United Hntions, the conditions upon which she could be ad-
mitied would be set ("in each cese”) by the Gensral Assembly
on the recommendation of the Security Couneil.

(1) The only precedent thus far established in the
practice of the United iations was the spplication of
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Uwitserland. In thie case the General iseembly, upon recom-
mendation of the Jecurity Counecil, spproved the resclution,
stating three conditions as followa:

“(a) Aoveptance of the provisions of the (tmtute
of the International (ourt of Justioe; :

{v) Acceptance of sll obligmtions of a sember
of the United Hations under /irticle 94 of the Charter;

(¢) An undertsking to contribute to the expenses
of the Court such eguitable asounts as the Cenersl
hAssembly shall aseess from time to time after coneul-
tation with the Swise Government".

{(0fficinl Hecords of the Jecond Fart of the
Pirst Seseion of the General issembly (1945%.
Plenary seetinge, Verbatiu ecord, p. 1156,

{(2) The Report of the Uommittee of Experts to the
Seocurity Council adopted by the Council on 1% Hovember
1946, made it clear that the stated obligations included
Articlee 2% and 103% of the Charter, insofar as those Artic-
les relate to Article 94.

(Hesolutions idopted by the eneral Agsesmbly during
the Second Part of its First teesion, Jocument A/64/4d4 1,
Ko 91 (1) mxg P 134)

It might be argued in view of the poseible obligs~
tion to use force under a Heourity Council decision (Ar-
ticle 94) anc in view of the above mentioned atiliude con~
cerning membership of Liechtenstein in the lLeague of Hations
that Liechtenstein is not capable of fulfilling such obli-
gations and would not therefor be acceptable as a party to
the Statute. On the other hand, the Eilitery Htaff Commit-
tee haos made it clear that the contribution of a ember
under Article 4% need not alwiys be measured in terse of
araned foroce:

"Article 14, Comtributions by Hember Rations of the
United Hations, other than the Permanent ileabers of
the Jegurity Council, may no% nocesearily be repre-
sented by armed forces. Such other Leanbsr Hations
whioch may be unsble to furnish armed forces may fule-
£il1l their obligntions to the United Nations by fure
nishing fecilities and other asasistance in scoordance
with sgreesents reached with the Security Counell”.

(Report of the ¥ilitary Staff Committee (ipril 30,
1947) 5/336.)
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It may aloo be assumed that oblizations in terms
of armed foroce under Article 94 would be controversisl and,
in any oase, very rare; a decision of the Court would rarely
be¢ one calling for enforcenent sction aganimt a threat to
the penos. For these reasons - and in general -~ the objec~
tions raised %0 pesbership by Liechienstein in the league
of Hstions would not spply to her appiications to becoos
8 party to the Jtatute of the Court.

ke Charter and “ules of Procedure.
{1)e The Zecurity Counoil

The spplication of Lieshienstlein would presumsbly
be referred by the Secrelary-lenaral firpt to the .escurity
Council, upon whose resvmsendation the General issembly
acts. Council rule of procedures Hu. 6 provides:

"The Cecoretary-ieneral shall lusedistely bring %o

the attention of all representatives on the Leourity
Council mil communications from [tates, Urgens of the
Uni ted dations, or the leoretary-General congerulng
any satter for the connideration of the Leourity Coun-
¢il in accordsncoe with the provisione of the Charter'.

Under rule 7 this Lftes would be included in the provisionsl
agenda andé should be comsunicaved three daye in advance.

A Yo voting, there is no decision us to whether,
in this cese, $the vote wouls be provedursl or not. 7
itatesent of the Uponsoring rowers concerning the Yalta
Forzuls does not mention it. 1t may be arsued, however,
that Faregraph 1, i, of the Utatenent olearly excludes this
ites from the re uirecent o¢f & qualified majority. & llst
of possible decisions of the Sscurity Council wsa prepared
for the Interis Comsittee and that Committes recosmended no
t¢o eaoh decision whether it thouzht that the vote ashould
be procedural or not. strangely snough, the liet omits this
question; but in all other juestions releting to the Court
the Intorim Committee favoured exclusion of the veto. The
guention wee not reised with regard to the Uwiss applicationg
the vote was unscimous. epision as to whether & guesiion
is subject to the velo must ve taken by a voie of seven,
inoluding the conourring votes of the Yermenent Members.
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(2.) The Genersl Assembly.

Ascording to rule 11 of the rules of proocedure of
the Usneral Assenbly an ites should be placed on the mgeuda
sixty days before the opening of the session. The provi-
sion-l agenda includes "all items proposed by the other
principal organs of the United ¥ations” (iule 12); since
this 1tex would come from the [ecurity Council, it would
automatically be placed upon the agenda of the Assembly.,

An itex may be put upon the sgenda of the Asgembly during
its session by wmojority vntc&?ﬁula 14),

He The Swias Case

"iax letitplerre, Chiefl of the Swiss redersl roli-

" tical lepartsent, in a letter forwarded to the
Jeoretary-teneral of the United Netions on Uotober
26, 194G by 4. Gygax, Swise Consul General in lew
fork, expregsed the deaire of the Jwiss Federal
Council to ascertain the conditions on which Switser~
land gould, in pursuance of Artiele 93, Paragraph 2
of the Charter, become s psrty to the Statute of the
Intermnationel Court of Justice®.

(Quoted from the United Hati K Ppe 411-412)

The letter wes put on the agenda of the Security
Council on October 30U, 1946, snd was referred to its Com~
mittee of Exports. The recomsondations of this Committee
were adopted without discussion or debate by the lJecurity
Council at its Eightieth Heeting on llovember 16, 1946. The
conditions quoted above were preceded by the following pe~
regraphi

"Switzerland will become a party to the Statute on the
date of the deposit with the Seoretary-lensral of an

insirument, signed on behalf of the Covernment of
Switgerland and retified as may be required by Swiess
Constitutional lsw, containing ..." - the above sta-
ted conditionn.

{The letter is to be found in the Official Heoords,
Seourity Council, First Year, Second Part, Supple-
ment Ho. T; The Heport of the Committee of hxperts
is in Supplement Ho, 8)

The recommendation of the lUecurity Council was oon-
sidered by the General Assesbly on Usocember 7, 1946 and
referred to the Sixth Committee, which Committes on lDecen-
ber 9, 1946, recommended mdoption of the Jecurity Council
recommendstion. There was nov debate in the General Committee
which uwnanimously referred the ites to t.e Sixth Committee;
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nor was thers any debate in the Cenersl Assesbly iteself
where it was adopted without formal vote. I have not yet
consulted the records of the Sixsh Comuittes., The Cenarsl
Agmenbly, by resolution of lecember 11, 1946, adopted
verbatism the resolution of the Security Council.

(Official iecords, jecond Fart of the Firet
Session of the Cenersl Assembly, (eonersl
Committee, Ko. 67, p. 94; Plenary Heetings,
pe 1156, For Hesolution 91 (I) locument
£/64/4d8 1.)



